United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 




OCTOBER TERM, 1921 


B. ft. RIIEKvS, APPELLANT 


CHARLES W. MORRIS 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


FILED OCTOBER 24, 1921 


PRINTED NOVEMBER 28, 1921. > 





























Court of Appeals of the District of Columbia. 

OCTOBER TERM, 1921. 

No. 3739. 


B. R. RHEES, APPELLANT, 

VS. 

CHARLES W. MORRIS, APPELLEE. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 

Original. Print 


Caption . ® 1 

Declaration . 1 2 

Plaintiff’s Exhibit “A”. 5 4 

Pleas of the defendant B. R. Rliees personally and as trus¬ 
tee . 6 5 

Pleas of the defendants Romenia F. Rhees and Flora G. Rhees.. G 5 

Pleas of the defendants Burket, Benedict, and Loxley. 7 6 

Fleas of the defendant Rhees Evans Burket. 8 6 

Pleas of the defendant William Jones Rhees. 8 7 

Joinder of issue. 9 7 

Memoranda: Nonsuit as to defendants 8 and 9; jury sworn as 
to other defendants and respited; verdict for plaintiff against 

defendant No. 1 and in favor of other defendants. 9 7 

Motion for new trial. 10 7 

Motion for new trial overruled and judgment on verdict or¬ 
dered ; judgment; appeal noted by defendant B. R. Rhees; 
judgment against plaintiff for other defendants. 11 8 


Judd & Dbtweileb (Inc.), Pbintebs, Washington, D. C., November 18, 1921. 















11 


INDEX. 


Print. 


Original. 

Memoranda : Supersedeas undertaking approved and filed ; bill 

of exceptions submitted; bill of exceptions signed. 12 9 

Order making bill of exceptions part of record. 12 9 

Assignment of errors. 12 9 

Designation of record. 13 10 

Clerk’s certificate. 15 10 

Bill of exceptions. 10 11 

Testimony of Harry J. Sweeney. 10 11 

Charles W. Morris. 21 15 

Ralph D. Ixm?. 27 19 

Benjamin It. Ithees. 31 21 

Charles W. Morris. 35 24 

Harry J. Sweeney. 35 24 

Defendant’s prayers. 30 24 















Court of Appeals of the District of Columbia. 


No. 3739. 

B. R. Rhees, Appellant, 
vs. 

Charles W. Morris. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 61038. 

Charles W. Morris, Plaintiff, 
vs. 

B. R. Riiees, B. R. Riiees, Trustee; Romenia F. Rhees, Frances 
R. Burket, Grace R. Locksley, Frances B. Benedict, Flora G. 
Rhees, Rhees Evans Burket, and William Jones Rhees, Defend¬ 
ants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 
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1 Declaration. 

Filed February 5, 1918. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 61038. 

Charles W. Morris, Plaintiff, 
vs. 

B. R. Rhees, B. R. Riiees, Trustee; Romenia F. Rhees, Frances 
R. Burket, Grace R. Locksley, Frances B. Benedict, Flora G. 
Rhees, Rhees Evans Burket, and William Jones Rhees, Defend¬ 
ants. 

The plaintiff, Charles W. Morris, sues the defendants P». R. Rhees, 
in his own right and as trustee under the order of this Court to sell 
property known as Parcel 83/28, as the same is recorded and more 
fully described in the Land Records of the District of Columbia and 
sues the defendants, Romenia F. Rhees, Frances R. Burket, Grace 
R. Locksley, Frances B. Benedict, Flora G. Rhees, Rhees Evans 
Burket, and William Jones Rhees in their own right and in their 
individual capacity for that, heretofore, to wit, on the 23rd day of 
March, A. D., 1916, said defendants were the owners, in fee simple, 
of said parcel of land known as Parcel 83/28 in the City of. W ash- 
ington, District of Columbia and the said defendants and each of 
them, acting through their duly authorized agent, the defendant 
B. R. Rhees, on the said 23rd day of March, A. D., 1916, entered 
into a contract and agreement with the said plaintiff, copy of which 
is hereto attached, marked “Plaintiff’s Exhibit A” and made 

2 a part hereof, under and hy the terms of which said agree¬ 
ment, the defendants, through their agent, the said B. R. 

Rhees, agreed to give to the plaintiff, who was, at that time, and still 
is engaged in the business of a real estate broker in the City of Wash¬ 
ington, District of Columbia, the exclusive agency for ihe purpose of 
negotiating the sale of and selling the property hereinabove men¬ 
tioned; that the said defendants, through their agent, B. R. Rhees, 
under and by the terms of the aforesaid contract, agreed to pay to the 
said Charles W. Morris, a commission of five per cent of whatever 
sum of money was obtained by reason of the said sale of the afore¬ 
said property by him or by the said defendant, B. R. Rhees, or by 
any other person or persons, during the time the aforesaid contract 
and agreement was in force and effect, it being understood and 
agreed that the said Charles W. Morris was to use his best efforts to 
obtain a bona fide offer for the said property; it was further under¬ 
stood and agreed by and between the plaintiff and the aforesaid de- 
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fendants, through their agent, the said B. R. Rliees, that in the 
event the aforesaid property was sold to any purchaser procured by 
the said plaintiff, or by anyone else, during the period that the afore¬ 
said contract was in force and effect, that the said plaintiff was to re¬ 
ceive a commission of five per cent of the purchase price of the said 
property; that it was further understood and agreed by and betweon 
the plaintiff and the defendants, through their agent, the said R. 
Rliees, that the aforesaid contract and agreement was to remain in 
force and effect from the thirtieth day of May, 1916, unless it was 
terminated by thirty days’ notice in writing from the defendants, 
through their agent; 

3 That the plaintiff immediately placed on said property 
large and prominent display signs on which were inscribed' 

and printed notice that the said property was for sale by the plain¬ 
tiff, which said signs could be seen by passers-by and prospective 
purchasers and on which signs were printed in large letters the name 
of the plaintiff and his business address; that plaintiff endeavored to 
interest, from time to time, various prospective buyers of real estate 
of the character of the aforesaid parcel of land and made diligent ef¬ 
forts to sell the said land by conveying prospective purchasers and 
other people whom he thought might be interested in the purchase 
thereof to the said property and hv every means within his power 
sought to advertise and interest various people in the purchase of 
the said property; that his said diligent efforts to sell the said prop¬ 
erty and advertise the same for sale continued until the 15th day 
of December, A. D. 1917, at which time he was informed by the 
defendant, B. R. Rhees, that the said property had been sold as a 
result of negotiations conducted by the said defendant, B. R. Rliees. 

That under and by the terms and conditions of the aforesaid con¬ 
tract and agreement entered into by and l>etween the plaintiff and 
the said defendants on the 23rd day of March, A. I)., 1916, it then 
and there was the duty of the said defendants to pay to the plaintiff 
a sum equal to five per cent of the total amount received by them as 
a result of the sale of the aforesaid property. 

That, notwithstanding their duty to pay to the plaintiff the said 
sum equal to five per cent of the amount realized from the 

4 said sale, and in total disregard of the rights of the plaintiff, 
the defendants, through their agent, the said B. R. Rhees, 

refused and declined to pay the plaintiff the said sum of five per 
cent of the purchase price, or any part thereof. 

That plaintiff is advised and believes and therefore avers that the 
said property was sold by the defendants, through their agent, B. R'. 
Rhees, to the Chesapeake and Potomac Telephone Company, for the 
sum of forty-seven thousand, (47,000) dollars. 

And the plaintiff, by reason of the premises aforesaid, brings this 
suit and claims from the defendants the sum of two thousand, three 
hundred and fifty (2,350) dollars, besides interest and costs. 
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Second Count. 

And the plaintiff sues the defendants and each of them for money 
payable hy the defendants to the plaintiff for goods sold and deliv¬ 
ered hy the plaintiff to the defendants; and for work done and ma¬ 
terials provided by the plaintiff for the defendants at their request; 
and for money lent by the plaintiff to the defendants; and for money 
paid by the plaintiff for the defendants at their request; and for 
money received by the defendants for the use of the plaintiff; and 
for money found to be due from the defendants to the plaintiff on 
accounts stated between them. And the plaintiff claims $2,350.00 
with interest from the 12th day of January, 1918, according to the 
particulars of demand hereto annexed. 

THOS. C. BRADLEY, 

Attorney for Plaintiff. 

5 Plaintiff's Exhibit “A.” 

Sales, Rents, Loans, Insurance. 

Management of Estates, Investments. 

Charles W. Morris, 

Realtv Investments, . 

Evans Building, 1420 New York Ave. 

Telephone, Main 1989. 

Washington, D. C., March 23, 1916. 

I hereby constitute Charles W. Morris, my exclusive agent, from 
this date to negotiate the sale of the following described property: 

Square Parcel 83/28. 

Sale Price $80,000. 

Terms: To be arranged. 

I Hereby Agree that if a bona fide offer under the above terms is 
submitted by Charles W. Morris, or if the property described is sold 
to any person or persons, by myself or by Charles W. Morris, or 
another, during the time that this agreement is in force and effect; 
or if any purchaser is procured, at any price and upon terms accepted 
bv me, who received information of the property being for sale 
through Charles W. Morris, or any of his agents, or employees, or 
through any advertisement or other publicity given, directly or in¬ 
directly, to said property by him, I will pay him a commission of 
five per cent on the selling price. 

In appointing said Charles W. Morris as my agent, it is under¬ 
stood that he has, from this date exclusive sale of this said prop¬ 
erty, and is entitled to a commission of five per cent if it is sold by 
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him, or if a purchaser is procured by myself or by any one else, 
during this agency. 

It is Further Agreed that should the said property be sold, after 
the expiration of this agency, to any one who has learned of it being 
for sale from or through Charles W. Morris, his agents or employees, 
or through any advertisement or other publicity given the said prop¬ 
erty by him, directly or indirectly, during his agency, he shall like¬ 
wise be entitled to a commission of five per cent. 

This agreement is subject to termination upon thirty (30) days’ 
notice in writing, from May 30, 1910. 

(Signed) " B. R. RHEES, 

Owner. 


Witness: 

(Signed) H. J. SWEENEY. 


0 Pleas of the Defendant B. II. Rhccs, Personally and as 

Trustee. 

Filed March 11, 1918. 

jJc j|e s(c afe s|s a|c j|c 

For pleas to the declaration herein and to each count thereof, this 
defendant personally and as Trustee says: 

1. That he is not indebted as alleged. 

2. That he never promised as alleged. 

LEVI COOKE, 

GUY H. JOHNSON, 

A ttorneys for Defendant 
B. R. Bhces and B. B. Rhees, Tr. 


Pleas of the Defendants Romcnia F. Rhees and Flora G. Rhees. 

Filed August 1, 1918. 

* * * * * * * 

For pleas to the declaration herein and to each count thereof these 
defendants jointly and separately state: 

1. That they are not indebted as alleged. 

2. That they never promised as alleged. 

3. That they never authorized the defendant Benjamin Rush 
Rhees to make the contract with the plaintiff alleged in the decla¬ 
ration. 

4. That the said defendant Benjamin Rush Rhees was not their 
agent as alleged in said declaration. 

LEVI OOOKE, 

GUY H. JOHNSON, 
Attorneys for said Defendants. 
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7 Pleas of Defendants Frances R. Burket and Frances B. 

Benedict. 

Filed August 1, 1918. 

* * * ♦ * * * 

For pleas to the declaration herein and to each count thereof these 
defendants jointly and separately state: 

1. That they are not indebted as alleged. 

2. That they never promised as alleged. 

3. That they never authorized the defendant Benjamin Rush 
Rhees to make the contract with the plaintiff alleged in the declara¬ 
tion. 

4. That the said defendant Benjamin Rush Rhees was not their 
agent as alleged in said declaration. 

LEVI OOOKE, 

GUY II. JOHNSON, 

Attorneys for said Defendants. 

Pica of the Defendant Grace M. Loxley. 

Filed August 1, 1918. 

******* 

For plea to the declaration herein and to each count thereof this 
defendant savs: 

i/ 

1. That she is not indebted as alleged. 

2. That she never promised as alleged. 

3. That she never authorized the defendant Bejamin Rush Rhees 
to make the contract with the plaintiff alleged in the declaration. 

4. That the said defendant Benjamin Rush Rhees was not her 
agent as alleged in said declaration. 

LEVI OOOKE, 

GUY H. JOHNSON, 

Attorneys for said Defendant. 

8 Pleas of the Defendant Rhees Evans Burket. 

Filed August 1, 1918. 

******* 

For pleas to the declaration herein and to each count thereof this 
defendant says: 

1. That he is not indebted as alleged. 

2. That he never promised as alleged. 

3. That he never authorized the defendant Benjamin Rush Rhees 
to make the contract with the plaintiff alleged in the declaration. 
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4. That the said defendant Benjamin Rush Rhees was not his 
agent as alleged in said declaration. 

5. That this defendant is an infant eighteen (18) years of age 
and could not legally make any such contract as alleged in the dec¬ 
laration, either personally or through an agent. 

RHEES EVANS BURKET, 

Defendant. 

Pleas of the Defendant William Jones Rliees. 

Filed August 1, 1918. 

******* 

For pleas to the declaration herein and to each count thereof this 

defendant savs: 

%/ 

1. That he is not indebted as alleged. 

2. That he never promised as alleged. 

8. That he never authorized the defendant Benjamin Rush Rhees 
to make the contract with the plaintiff alleged in the declaration. 

4. That the said defendant Benjamin Rush Rhees was not 
9 his agent as alleged in said declaration. 

5. That this defendant is an infant eighteen (18) years 
of age and could not legally make any such contract as alleged in 
the deelaraion, either personally or through an agent. 

WILLIAM JONES RHEES, 

Defendant. 

Joinder of Issue. 

Filed September 18, 1918. 

******* 


The plaintiff joins issue upon the pleas of the defendants filed 
herein. 


THOS. C. BRADLEY, 

Attorney for Plaintiff. 


Memoranda. 

January 17, 1921.—Non-suit as to defendants 8 and 9. Jury 
sworn as to other defendants and respited. 

January 18, 1921.—Verdict for plaintiff against defendant No. 1 
for $2,350.00 and in favor of other defendants. 

10 Motion for New Trial. 

Filed January 22, 1921. 

******* 

Now comes the defendant Benjamin R. Rhees, by his attorneys, 
and moves the Court to set aside the verdict in the above entitled 
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suit and to grant a new trial therein, and for ground of said motion, 
says: 

1. That the verdict is contrary to the evidence. 

2. That the verdict is contrary to the weight of the evidence. 

3. That the verdict is excessive in amount. 

4. That the verdict is contrarv to law. 

5. That the Court erred in refusing to direct a verdict in favor 
of all of the defendants, and in refusing the defendants’ prayers. 

6. That the Court erred in matters of law during the trial and its 
charge to the Jury; and 

7. Because of variance between the declaration and the proof. 

LEVI COOKE, 

GUY II. JOHNSON, 
Attorneys for Defendants. 


To Thomas C. Bradley, Esq., 

Attorney for Plaintiff: 

Please take notice that the above motion will be called to the at¬ 
tention of Circuit Court No. 2 (Mr. Justice Siddons) on Friday, 
January 28th, 1921, at 10.00 o’clock A. M., or so soon thereafter 
as counsel can be heard. 

LEVI COOKE, 

GUY II. JOHNSON, 
Attorneys for Defendants. 

11 Service accepted this 22nd day of January 1921. 

T1IOS. C. BRADLEY, 

Attorney for Plaintiff. 

Supreme Court of the District of Columbia, 

Friday, February 4th, 1921. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

******* 

Come now the parties hereto, by their respective attorneys of rec¬ 
ord and thereupon, the motion filed herein by the defendant B. R. 
Rhees, is argued and submitted to the Court and being considered is 
hereby overruled and judgment on verdict is ordered, 

Wherefore, it is considered that the plaintiff do have and recover 
of said defendant B. R. Rhees, the sum of Twenty-three Hundred 
and Fifty Dollars ($2,350.00), with interest thereon from this date, 
together with costs of suit to be taxed by the clerk, and have execu¬ 
tion thereof. 

From the foregoing judgment the defendant B. R. Rhees, by his 
attorney, in open court, notes an appeal to the Court of Appeals; 
whereupon, the maximum of an undertaking to operate as a super¬ 
sedeas is hereby fixed in the sum of Three Thousand Dollars. 
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Further it is considered that as to the defendants, B. R. Rhees, 
Trustee, Romenia F. Rhees, Francis R. Burket, Grace R. Locksley, 
Frances B. Benedict and Flora G. Rhees, plaintiff take nothing by 
this action, that said defendants go hence without day, be for 
12 nothing held and recover of plaintiff their costs of defense to 
be taxed by the clerk and have execution thereof. 


Memoranda. 

February 4, 1921.—Supersedeas undertaking approved and filed. 
March 21, 1921.—Bill of exceptions submitted. 

September 12, 1921.—Bill of exceptions signed. 

Supreme Court of the District of Columbia. 

Friday, September 16, 1921. 

Session resumed pursuant to adjournment, Mr. Justice Iloehling 
presiding. 


Before Siddons, J. 

Bill was signed September 12, 1921. 

The Court having signed the bill of exceptions heretofore sub¬ 
mitted in this cause, now orders the same of record as of the time of 
the noting thereof at the trial of said cause. 

Assignment of Errors. 

Filed September 30, 1921. 

****** * 

The defendant Benjamin R. Rhees (appellant) assigning error 
in the judgment in the above entitled cause respectfully sub- 
13 mits that the Court committed the following errors: 

1. In not sustaining the defendants’ motion, at the close 
of plaintiff’s evidence to direct a verdict for all the defendants. 

2. In not sustaining the defendants’ motion, at the close of evi¬ 
dence, to direct a verdict for the defendants. 

3. In admitting in evidence the paper writing (Exhibit A) dated 
March 23rd, 1916. 

4. In not dismissing the suit as to remaining defendants when the 
plaintiff took a non-suit as to the two infant defendants. 

5. In refusing to charge the jury, as requested in the defendants’ 
prayers and each of them. 

LEVI COOKE, 

GUY H. JOHNSON, 

Attys. for Deft. 


2—3739 
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Service acknowledged this 30th day of September, 1921. 

THOS. C. BRADLEY, 

Attorney for Plaintiff. 


Designation of Record. 

Filed September 30, 1921. 

******* 

The Clerk in preparing the transcript of record in the above enti¬ 
tled case for appeal to the Court of Appeals of the District of Co¬ 
lumbia, will include the following: 

14 1. The declaration (including Exhibit A). 

2. The pleas of defendants. 

3. The entry of non-suit as to defendants Rhees Evans Burket and 
'William Jones Rhees. 

4. Verdict of the jury. 

5. Motion for new trial. 

6. Judgment of the Court. 

7. Note of appeal and fixing bond. 

8. Note of filing bond. 

9. Note of submission of Bill of Exceptions. 

10. Note of signing and filing Bill of Exceptions. 

11. Assignment of Errors. 

12. This designation. 

LEVI COOKE, 

GUY II. JOHNSON, 

Attorneys for Defendant Benjamin R. Rhees. 


Service acknowledged this 30th day of September, 1921. 

^ THOS. C. BRADLEY, 

Attorney for Plaintiff. 

Plaintiff objects to the second item of this designation. 

THOS. C. BRADLEY. 


15 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

1, Morgan H. Beach, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 14, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of .this transcript, in cause No. 61038 at Law, wherein Charles 
W. .Morris is‘Plaintiff and B. R. Rhees, et al. are Defendants, as the 
same remains upon the files and of record in said Court. 
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In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court,.at the City of Washington, in said District, 
this 11th day of October, 1921. 


[Seal of the Supreme Court of the District of Columbia-] 


MORGAN H. BEACH, 

Clerk, 


E. W. 


16 In the Supreme Court of the District of Columbia. 

At Law. 


No. 61038. 


Charles W. Morris, Plaintiff, 
vs. 

B. R. Rhees, B. R. Rhees, Trustee; Romania F. Rhees, Frances 
R. Burket, Grace R. Locksley, Flora G. Rhees, Frances B. Bene¬ 
dict, Rhees Evans Burket, and William Jones Rhees, Defendants. 


Bill of Exceptions. 

At the trial of the above entitled case before Mr. Justice Siddons 
and a jury, the following proceedings were had: 

Defendants called the attention of the Court to the fact that the 
defendants Rhees Evans Burket and William Jones Rhees were in¬ 
fants and ‘that no guardian ad litem had been appointed by the 
Court to appear for and defend their interests. 

Thereupon, at the request of the plaintiff, the Court entered a 
non-suit as to said infant defendants Rhees Evans Burket and 
William Jones Rhees and the defendants moved the Court to dismiss 
the suit as to the remaining defendants, on the ground that the en¬ 
tire suit had been discontinued by the entry of the said non-suit 
as to two of the joint defendants, but the Court overruled said mo¬ 
tion, and the defendants reserved their exception, which was noted 
by the Court. 

Whereupon, IIarry J. Sweeney, called as a witness for the plain* 
tiff, testified as follows: 

17 I am of full age and reside in Washington, D. C. and am 

now employed as Manager of a garage. In the month of 
March, 19±6, I was employed as a real estate salesman in the office of 
the plaintiff Charles W. Morris, who was then and is now a* real 
estate broker in the City of Washington, having his office in. the 
Evans Building. In March, 1916, plaintiff requested me to call 
upon the defendant Dr. Benjamin R. Rhees, who was then employed 
in the Treasury Department in the said City of Washington, and to 
find out if certain lots on Cedar Road and Randolph Street were 
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for sale. I saw Dr. Rhees and talked with him. He told me the 
property was for sale and that it was owned by himself and his 
mother and the heirs of his father. The defendant Dr. Benjamin 
R. Rhees told me he represented the heirs and agreed to my request 
that he should call and see Mr. Morris, the plaintiff. Dr. Rhees 
thereafter came to the plaintiff’s office in the Evans Building. I was 
present when Dr. Rhees came to see Mr. Morris. Mr. Morris talked 
with Dr. Rhees about the lots on Cedar Road and Randolph Street, 
which Dr. Rhees said he would sell. Dr. Rhees, however, was more 
anxious to sell the acreage tract known as parcel 83/28 than the lots 
on Cedar Road and asked Mr. Morris if he would not try to dispose 
of it; that he, Dr. Rhees, had put them in the hands of other brokers 
hut that no sale had been effected. Mr. Morris stated that if he 
took charge of the acreage tract he would do so onlv on condition 
that he be given an exclusive contract for its sale. Dr. Rhees said 
be had authority to represent all the owners and would sign an ex¬ 
clusive contract. Dr. Rhees returned to the office in a day or so and 
Mr. Morris handed him the exclusive sale contract. Dr. Rhees read 
it over carefully and there was some discussion between him 
18 and Mr. Morris. Mr. Morris said he would not take the con¬ 
tract unless he could represent all the owners. Dr. Rhees 
stated the condition of the family; that some of the heirs were minors 
and said he had authority and would sign the contracts. He had 
some plats and papers with him which he showed Mr. Morris and 
they talked the matter over and Dr. Rhees finally signed this paper. 

Plaintiff thereupon read in evidence contract as to said lots, on 
Cedar Road, being lots twenty (20) to twenty-six (26) in square 
2825, as follows: 


Charles W. Morris, 

Realty Investments, 

Evans Building, 1420 New York Avenue. 

Telephone, Main 1989. 

Washington, D. C., March 23, 1916. 

I hereby constitute Charles W. Morris, my exclusive agent, from 
this date, to negotiate the sale of the following described property: 

[Premises No. —,]* Lots 20 to 26 inclusive Square 2825. 

Sale Price $4,500. 

Terms: To be arranged. 

I hereby agree that if a bona fide offer under the above terms is 
submitted by Charles W. Morris, or if the property described is sold 
to any person or persons, by myself or by Charles W. Morris, or 
another, during the time that this agreement is in force and effect; 
or if a purchaser is procured, at any price and upon terms accepted 


[♦Words enclosed in brackets erased in copy.] 
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by me, who received information of the property being for sale 
through Charles W. Morris, or any of his agents, or employees, or 
through any advertisement or other publicity given, directly or in¬ 
directly, to said property by him, I will pay him a commission of 
five per cent on the selling price. 

19 In appointing said Charles W. Morris as my agent, it is 

understood that lie has, from this date exclusive sale of said 
property, and is entitled to a commission of five per cent if it is 
sold by him, or if a purchaser is procured by myself or by any one 
else, during this agency. 

It is further agreed that should the said property be sold, after 
the expiration of this agency, to any one who has learned of it 
being for sale from or through Charles W. Morris, his agents, or 
employees, or through any advertisement or other publicity given 
the said property by him, directly or indirectly, during his agency, 
lie shall likewise he entitled to a commission of 2V*> per cent. 

This agreement is subject to termination upon thirty (30) days’ 
notice in writing—from May 30, 191G. 


(Signed) 

Witness * 

(Signed) H. J. SWEENEY. 


B. R. RIIEES, 

Owner. 


When Dr. Rhees called the first time at Mr. Morris’ office he took 
awav with him the contract marked “Plaintiff’s Exhibit “A” which 
is attached to the Declaration and also the contract relative to the 
lots on Cedar Road and on the following day came back to Mr. 
Morris’ office and it was then that I saw him sign the paper just 
handed to me, being the original contract in reference to the larger 
piece of property described as parcel 83/28. 

Plaintiff offers said paper in evidence. 

Defendants object to the admission in evidence of said paper on 
the ground that it is not the contract described in the Declaration, 
and on the further ground that there is nothing in the paper 
20 indicating that the defendant Dr. Benjamin R. Rhees was 
acting as agent for the other defendants. But the Court over¬ 
ruled the objection. Thereupon the defendants reserved their ex¬ 
ception, which was noted by the Court. 

And said paper was read in evidence as follows: 
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Plaintiff’s Exhibit “A.” 

Sales, Rents, Loans, Insurance. 

Management of Estate-, Investments. 

Charles W. Morris, 

Realtv Investments, 

Evans Building, 1420 New York Ave. 

Telephone, Main 1989. 

Washington, 1). C., March 23, 1916. 

I Hereby constitute Charles W. Morris, my exclusive agent, from 
this date to negotiate the sale of the following described property: 

[ Premises No —, Lot —j * Square Parcel 83/28. 

Sale Price $80,000. 

Terms: To be arranged. 

I Hereby agree that if a bona fide offer under the above terms is 
submitted by Charles W. Morris, or if the property described is sold 
to any person or persons, by myself or by Charles W. Morris, or an¬ 
other, during the time that this agreement is in force and effect; or 
if any purchaser is procured, at any price and upon terms accepted 
by me, who received information of the property being for sale . 
through Charles W. Morris, or any of his agents, or employees, or 
through any advertisement or other publicity given, directly or in¬ 
directly, to said property by him, 1 will pay him a commission of 
five per cent on the selling price. 

In appointing said Charles W. Morris as my agent, it is 
21 understood that he has, from this date exclusive sale of this 
said property, and is entitled to a commission of five per cent 
if it is sold by him, or if a purchaser is procured by myself or by 
any one else, during this agency. 

It is Further Agreed that should the said property be sold, after 
the expiration of this agency, to any one who has learned of it being 
for sale from or through Charles W. Morris, his agents, or employees, 
or through any advertisement or other publicity given the said prop¬ 
erty by him, directly or indirectly, during his agency, he shall like¬ 
wise be entitled to a commission of five per cent. 

This agreement is subject to termination upon thirty (30) days’ 
notice in writing, from May 30, 1916. 

(Signed) B. R. RHEES, 

Owner. 

Wltll PSS ' 

(Signed) H. J. SWEENEY. 


[♦Words enclosed in brackets erased in copy.] 
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On cross examination the witness Sweeney said lie was present and 
saw Dr. Rliees sign the contracts given in evidence and that witness 
wrote his name thereon as witness in presence of Dr. Rhees. That 
when he and Mr. Morris went out to the property to put up signs they 
found sign boards of other real estate brokers on the property, but 
they were not standing up. That plaintiff had an inquiry for lots 
on Cedar Road and they looked up the owners on plat books and 
assessment books and then he went to see Dr. Rhees at the request of 
plaintiff. 

The plaintiff was thereupon called as a witness in his own behalf 
and testified as follows: 

I am a real estate broker and have been engaged in that 

22 business thirteen or fourteen years. My office is in the Evans 
Building at No. 1420 New York Avenue, Northwest, in this 

City. I know the defendant Dr. Benjamin R. Rhees. I have never 
met the other defendants. In March 1916, 1 had an inquiry from 
a builder for the lots on Cedar Road. I looked on the tax assess¬ 
ment books and found these lots assessed in the name of ‘‘Romenia 
Rhees and others.” I looked up the heirs and found out that the 
defendant Dr. Benjamin R. Rhees was one of the owners and that 
he was employed in the Treasury Department. I was interested only 
in the lots on Cedar Road. I requested Harry J. Sweeney, who was 
a salesman associated with my office, to go and see Dr. Rhees. Mr. 
Sweeney returned and said that Dr. Rliees would call to see me. 
The defendant Dr. Benjamin R.. Rhees thereafter in the month of 
March, 1916 called at my office and said he would sell the lots, 
being lots twenty (20) to twenty-six (26) in Square Two thousand 
eight hundred and twenty-five (2825) and that the Rhees estate 
were owners of these lots and two nearby adjoining tracts of land— 
that is, they owned three parcels. He wanted to sell all their prop¬ 
erty, especially the two larger tracts. He was more anxious to sell 
the two larger tracts than the lots on Cedar Road and solicited me to 
endeavor to make a sale of them. Dr. Rhees said the family was 
land poor. We talked about prices and I told him their prices were 
too high. Dr. Rhees told me there were a number of heirs of his 
father William J. Rhees, who was dead, and that the owners of the 
property were his mother Romenia F. Rhees, his sisters, himself and 
two minor heirs, the defendants to this suit; and that any sale of 
the properties must be approved by the Court on account of the minor 
heirs; that he represented the adults and that he had author- 

23 ity to make sale of the properties and bind them. Dr. Rhees 
said that a number of real estate men had had the property 

for sale and had done nothing and that all of the adult heirs were 
anxious to sell. I told him 1 wanted the exclusive right to sell the 
property. Dr. Rhees said he was the representative of the family 
and could give the exclusive sale, as most of the heirs were non¬ 
residents. I told Dr. Rhees I would not undertake the sale of these 
properties unless I had exclusive sale and unless Dr. Rhees had full 
authority to act for all of the parties interested in the property. Dr. 
Rhees left my office and later in the day returned and brought with 
him some plats of the property and other papers and told me he had 
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authority from all of the parties interested in the property to give 
me the exclusive sale. 1 handed him this paper (contract as to the 
lots) which he read over and also this paper (Exhibit “A”) which he 
read over and he objected to the live per cent commission, but 1 
refused to undertake the agency for less than 5% and he finally 
signed both papers. Said two contracts were offered in evidence 
by the plaintiff. 

The defendants objected to the admission in evidence of said Ex¬ 
hibit “A,” on the ground that said paper writing was not the con¬ 
tract declared upon and that it could not bind any of the defendants 
because it was signed by the defendant Ben jamin It. Rhees only and 
not as agent, but the Court overruled the objection and the defend¬ 
ants reserved their exception which was noted by the court. 

Shortly after the signing of the contract by Dr. Rhees 1 took out 
to the property two sign boards having the words “For sale” and my 
name and address thereon, and placed them on the land. I also 
tried to interest various purchasers in the property and took 
24 prospective buyers out to inspect it and endeavored to interest 
other brokers in the sale. In July, 1917, I received an offer 
of Three thousand live hundred ($3,500,000) Dollars for the lots on 
Cedar Road and submitted it to Dr. Rhees. This is one of the 
originals of that contract with the Thrift Building Company, which 
you hand me. Dr. Rhees signed all of the names to this paper 
agreeing to the sale, and the same was read in evidence as follows: 


Sales, Rents, Loans, Insurance. 

Management of Estates, Investments. 

Charles W. Morris, 

Realty Investments, 

Evans Building, 1420 New York Ave. 

Telephone, Main 1989. 

Washington, I). C., July G, 1917. 

Received of Thrift Building Company a deposit of One Hundred 
dollars to be applied as part payment in purchase of Lots 20 to 2G, 
[Block]* 

both inclusive Square 2825 [with the improvements thereon, known 
as No. —]* in the District of Columbia. Price of property Thirty- 
five hundred dollars. Sold on the following terms: One-half cash 
and remainder to be represented by promissory note of purchaser, 
at six (6) per cent interest, payable semi-annually, due on or before 
three years from date and secured by first trust on above described 
property. 

Sale made subject to owner’s approval. 


[♦Words enclosed in brackets erased in copy.] 
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Property sold as a good record title, or deposit to be returned and 
sale declared off; provided, however, that if upon examination, the 
titlo should be found not to be a good title, and the imperfection 
is not removed by the owner so that the same shall be a good record 
title within the time herein specified for settlement to be made, the 
cost of said examination of title shall be paid by the owner. Should 
title upon examination be found to be defective, owner shall not be 
liable for any damages caused thereby, nor shall Agent be liable 
for any damages or cost of examination of title. Examination of 
title (except as hereinbefore specified), conveyancing, record- 
25 ing, etc., at the cost of the purchaser. 

Taxes, interest, rents, and insurance to be adjusted by 
calculation to date of transfer. Taxes and assessments, whether 
levied or not, for special improvements already made, to be paid 
bv owner. 

Purchaser is required and agrees to make full settlement in ac¬ 
cordance with the above terms of stile within thirty days from date 
of approval by owner, as indicated hereon. If purchaser fails to 
make full settlement within the time herein specified, the deposit 
shall thereby be forfeited. In the event of forfeiture of deposit, 
the purchaser is not relieved from obligation to comply with the 
terms of sale. The owner to execute the usual special warranty 
deed. 

Owner to pay Charles W. Morris, five per cent commission on 
sale. In event of failure of sale through the title proving not to 
he good, then the same commission shall be paid by the owner to 
the said Charles W. Morris. 

If the deposit is forfeited the owner hereby agrees that one-half 
(Mi) of the amount so forfeited shall be paid to Charles W. Morris 
as compensation for his services. 

Should the owner refuse to approve this contract within fifteen 
days from date, said deposit shall be returned to the intended pur¬ 
chaser 

Made in triplicate. CHAS. W. MORRIS, 

Agent for Owner. 
RHEES EVANS BURKET, 
WILLIAM JONES RHEES, 
Minors, Subject to Order of Court. 

Approved by 

THRIFT BLDG. CO., 

II. A. T., 

Purchaser . 

Approved July G, 1917. 

ROMENIA F. RHEES, 

FRANCES R. BURKET, 

GRACE R. LOXLEY, 

FRANCES B. BENEDICT, 

FLORA G. RHEES, 

Bv B. R RHEES. 

1/ 

3—3739 
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I continued my efforts to sell the property known as Parcel 83/28, 
but could not get an offer at the price required by the defendants. 
Dr. Rhees was in my office frequently inquiring about the sale of 
this tract until a short time prior to the receipt by me of his letter 
notifying me he had sold it. In December, 1918, I received a letter 
from the defendant Benjamin R. Rhees, dated December 15, 1917, 
which reads as follows: 

Washington, 1). C., December 15, 1917. 

Mr. Charles W. Morris, 

Evans Building, 

Washington, D. C. 

Dear Sir : 

26 This is to notify you that the property known as Parcel 
83/28, containing 117,585 square feet, lying west of 14th 

Street, and between Quincy and Randolph streets, N. W., has been 
sold as a result of negotiations personally conducted bv myself. The 
sale subject to approval by the Court. 

Truly yours, 

(Signed) B. R, RHEES, 

Infernal Hevenue Bureau, 

Treasury Depart men t. 

On cross examination the plaintiff said: 1 am a member of the 
Bar of this Court, but have been engaged in the real estate business 
for many years and am not a practicing lawyer. 1 had an inquiry 
for some lots on Cedar Road and I looked up Dr. Rhees as one of 
the owners. When Dr. Rhees came to my office he was more anx¬ 
ious to sell the larger tract or Parcel 83/28 than the lots and urged 
me to undertake the sale. After the acceptance of the Thrift offer 
for the lots by Dr. Rhees, a friendly suit No. 35299 was filed in 
July, 1917, in the Supreme Court of the District of Columbia hold¬ 
ing an Equity Court, by Dr. Benjamin R. Rhees against the defend¬ 
ants Romenia F. Rhees, Flora G. Rhees, Frances Rhees Burket, 
Grace M. Loxlev, Frances B. Benedict, Rhees Evans Burket (minor) 
and William Jones Rhees (minor), asking for partition by sale of 
these properties owned by the said parties, l>eing heirs of William 
J. Rhees, deceased, including the lots Nos. Twenty (20) to Twenty- 
six (26), Square Two thousand eight hundred and twenty-five 
(2825) and the parcel No. 83/28. At the suggestion of Dr. Rhees, 
I agreed to and did qualify and act as Trustee, without compensa¬ 
tion, in the sale of the said lots on Cedar Road, in the aforemen¬ 
tioned friendly equity suit brought to have the offer of the Thrift 
Company, secured by me, ratified, and made the sale as such Trus¬ 
tee, and under the orders of the Court distributed the money arising 
from the sale to the various parties entitled thereto, iriclud- 

27 ing the payment to the guardian of the two infants Rhees 
Evans Burket and William Jones Rhees, and, in October, 

1917, I was discharged by the Court as Trustee. On the sale of lots 
Nos. Twenty (20) to Twenty-six (26), Square Two Thousand eight 
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hundred and twenty-five (2825) to Thrift, I received 5% commis¬ 
sion. I was the trustee appointed by the Court in the Equity suit 
to make sale and convey these lots, but I waived my commission as 
trustee and received 5% brokerage under my contract for making 
the sale. I never met, conversed or communicated with any of the 
defendants, except Dr. Benjamin R. Rhees. Dr. Rhees told me at 
the time of signing the paper of March 23rd, 1916, that some of the 
heirs were infants and that no sale could be made without an ordef 
of Court because of the interests of the two infants. I told Dr. 
Rhees that 1 would not undertake to advertise, solicit purchasers, 
exhibit or do all the work necessary to bring about the sale of sUch 
property unless the defendant Benjamin R. Rhees had full au¬ 
thority to act for all of the parties interested in the property, arid to 
give me exclusive right to sell the properties. 

Whereupon Ralph D. Lee testified as follows: I am a real estate 
broker engaged in business in the District of Columbia and have 
been a real estate broker for twenty years or more. I am acquainted 
with the defendants, having known the family of William J. Rhees 
for many years, and was familiar with the property near 14th and 
Quincy Streets owned by the widow, Mrs. Romenia F. Rhees and 
the heirs of William J. Rhees. In December, 1917, I called on Dr. 
Benjamin R. Rhees, whom I knew to be one of the owners of the 
property described as parcel 83/28 and asked him if it was for sale. 
Dr. Rhees said it was for sale and that a sale would have to be made 
bv the Court because there were two infant heirs. 

I made an oiler for the property and Dr. Rhees signed the receipt 
or contract which was submitted to the Equity Court. This con¬ 
tract reads as follows: 

28 Copy. 

Ralph W. Lee, 

Real Estate, Loans Insurance. 

Colorado Building, 

14th & G Streets N. W., 

Washington, D. C. 

December 14, 1917. 

Received of The Chesapeake & Potomac Telephone Company 
through Ralph W. Lee, Agent, Five Hundred Dollars ($500) as a 
deposit to be applied as part payment in purchase of the property 
known as Parcel 83/28, containing 117,585 square feet of ground, 
fronting 209.2 feet on Fourteenth Street, Northwest, by the full 
depth thereof, being all of the property of the heirs of William J. 
Rhees, located north of Quincy Street, as shown on plat recorded 
in the office of the Surveyor of the District of Columbia, with the 
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improvements thereon and all rights and privileges appertaining 
thereto. 

Sold for Forty-seven Thousand Dollars ($47,000). 

The purchaser agrees to make full settlement of the balance of 
purchase money, $40,500. all cash, within sixty (60) days from date 
hereof, or within ten (10) days from such earlier date as the seller 
may be prepared to deliver satisfactory deed, in accordance with 
the terms stated herein, or forfeit said deposit of Five Hundred 
Dollars ($500). In event of forfeiture of deposit the purchaser is 
relieved from any obligation to comply with terms of sale and re¬ 
lieved from obligation in consequence of this agreement. The seller 
guarantees to deliver full possession of said property within thirty 
(30) days. 

Property sold free of all incumbrances. The seller to give the 
usual Warranty Deed to complete this sale on the terms herein men¬ 
tioned. Examination of Title and recording of deed at the cost of 
the purchaser. Taxes, rents and any special assessments to l>e ad¬ 
justed by the seller to the date of settlement. Purchaser shall be 
permitted to enter on the premises immediately for the purpose 
of making preparation for building. 

Benjamin Rush Rhees, for himself, and acting for and on behalf 
of all other interested parties hereby agrees and guarantees to pro¬ 
cure and to give to the purchaser, any and all further agreements 
and the usual Warranty Deed to complete this sale on the terms 
above mentioned. 

Made in triplicate. 

BENJAMIN RUSH RHEES, 

For Himself and for All Other Owners. 

V. C. BUSCH. 


29 Dr. Rhees also signed a paper agreeing to pay me a com¬ 

mission on this sale, which reads as follows: 

Copy. 

Ralph W. Lee, 

Real Estate, Loans, Insurance. 

Colorado Building, 

14th & G Streets N. W., 

Washington, D. C. 

December 14, 1917. 

In consideration of the services of Ralph W. Lee, in securing for 
me and the other owners, a deposit of Five Hundred Dollars ($500) 
as part purchase money on account of sale of premises known as 
the “Rhees’” property, on the West side of Fourteenth Street, be- 
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tween Randolph and Quincy streets, Northwest, Washington, D. C., 
known as Parcel 83/28, 1 hereby agree to pay the said Ralph W. 
Lee, or his assigns, the sum of Two Thousand Dollars ($2,000) as 
commission on said sale. The price of the property being Forty- 
seven Thousand Dollars ($47,000) Said commission being payable 
on the date of transfer or completion of sale. 

A copy of said sale agreement being attached to and made a part 
hereof. 

BENJAMIN RUSH RHEES. 


Witness: 

V. C. BUSCH. 

30 This sale was closed after the Equity Court had accepted 
the offer and I received mv commission. 

On cross-examination the witness testified that he made the sale 
himself and did not know the plaintiff at the time and did not learn 
of the property from or through the plaintiff. 

Thereupon the plaintiff announced his case in chief closed. 

Whereupon the defendants moved the Court to direct the jury 
upon the case presented by the plaintiff to find a verdict for the de¬ 
fendants on the ground that there was a variance between the con¬ 
tract declared upon and the contract offered in evidence; and on the 
further ground that the plaintiff knowing, at the time of the signing 
of the alleged contract of March 23, 1916, who the alleged principals 
were, took the individual signature thereto of the defendant Ben¬ 
jamin R. Rhces, who signed “B. R. Rhees” over the word “owner” 
and thereby gave credit to the defendant Benjamin R. Rhees alone 
and could not thereafter hold the alleged principals, the other de¬ 
fendants, liable; and on the further ground that when the plaintiff 
was appointed trustee to sell the lots on Cedar Road in the Equity 
cause No. 35299, in which all of the defendants were parties, and the 
sale of the property was prayed for, that any exclusive sale contract 
that he might have had was discharged, revoked or terminated. 

But the Court overruled the motion in so far as the defendant 
Benjamin It. Rhees was concerned, but announced that he would 
direct the jury to find a verdict for the defendants Itomenia F. Rhees, 
Frances R. Burket, Flora G. lthees, Grace R. Loxley and Frances 
B. Benedict. 

Whereupon the defendant Benjamin R. Rhees reserved his ex¬ 
ception to the ruling of the Court which was noted by the Court. 

Whereupon the plaintiff reserved his exception to the ruling of 
the Court on the motion for a directed verdict on behalf of 

31 the defendants Romenia F. Rhees, Frances R. Burket, Flora 
G. Rhees, Grace R. Ix)ckslcy, and Frances B. Benedict and 

the same was noted by the Court. 

Thereupon the defendant Benjamin R. Rhees testified in his own 
behalf as follows: 

I am one of the defendants in this case. I know the plaintiff and 
Harry J. Sweeney. I was one of the owners of the property at 14th 
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and Quincy Streets known as parcel 83/28. In March, 1916, this 
property was owned by my mother, the defendant Romenia F. Rhees, 
and the heirs of my father William J. Rhees, deceased, being all of 
the defendants to this suit. In March, 1916, Harry J. Sweeney 
called upon me and said he was associated in business with the plain¬ 
tiff and desired to know if the property was for sale and the price. 
I told Sweeney it was for sale and I would be glad to submit any 
proposition to the other heirs for their consideration. Sweeney 
called again and asked me to go to see Mr. Morris, as he thought he 
could secure a purchaser for some of the property. I went to plain¬ 
tiff's office and after discussing the location of the property and 
showing the plaintiff a plat of the property and a paper purporting 
to be a copy of the will of my father, which showed the interests of 
the adults and minor heirs in the property, as follows: 


“To my wife, Romenia—five-tenths. 

To my daughter Fannie II. Burket, one-tenth. 

To my daughter Grace M. Loxley, one-tenth. 

To my daughter Flora G. Rhees, one-tenth. 

To my son, Benjamin Rush Rhees, one-tenth. 

To my grandchildren Frances Burket, Rhees Evans Burket and 
A\ illiam Jones Rhees, 2nd, to be equally divided between them, 
one-tenth/' 


and handing to the plaintiff a list of prices of lots, plaintiff stated 
he would see what he could do. A few days later when I called at 
plaintiff's office to see if he had found a purchaser, plaintiff 
82 said he thought he could do something with the lots, but he 
was unwilling to do anything unless I signed a paper which 
plaintiff had prepared, the same being Exhibit “A.” I told the 
plaintiff that I could not sign this paper which is dated March 23, 
1916, because I was not the agent of the adult owners and could not 
be agent for the two minor children, but the plaintiff told me his 
only purpose in securing my signature to this paper (Exhibit “A”) 
was to have my assurance that I would not seek other brokers. I ex¬ 
plained to the plaintiff that on account of the two infant heirs, the 
defendants Rhees Evans Burket and William Jones Rhees, it would 
be necessary in any event that any sale must he made by the Court 
and that the Court would have to pass on any sale, the amount of 
commission and to whom the commission should be paid. 

After explaining to the plaintiff the conditions of the ownership 
of the property and that I had no authority to represent the adult 
heirs and could not represent the infant owners, and that any sale 
of the property must be made by decree of the Equity Court, upon 
Mr. Morris’ insistence and his statement that he simply wanted my 
assurance that I would not approach other brokers to sell the prop¬ 
erty, and that the matter of commission was to be decided by the 
Court and that he did not expect any commission unless he made 
the sale, I signed these papers dated March 23, 1916, one being in 
relation to the lots Nos. Twenty (20) to Twenty-six (26) in Square 
No. Two thousand eight hundred and twenty-five (2,825) and the 
other relating to parcel 83/28. Mr. Morris did nothing with the 
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property until July 1917, when lie informed me he had an offer for 
the lots Nos. Twenty (20) to Twenty-six (20) in Square No. Two 
thousand eight hundred and twenty-five (2,825), of Three thousand 
five hundred ($3,500.00) Dollars. I filed in this Court the equity 
suit No. 35299 entitled Benjamin Rush Rhees against 

33 Romenia F. Rhees and the other heirs, in which the Court 
was asked to decree the side of all of the proi>erty owned by 

my mother and the heirs of my father, including these lots Nos. 
Twenty (20) to Twenty-six (20) in Square Two thousand eight 
hundred and twenty-five (2,825) and the parcel 83/28, and in that 
suit the Court decreed the sale of the lots on Cedar Road and ap¬ 
pointed Charles W. Morris, the plaintiff, as trustee to make sale of 
the lots on Cedar Road. Mr. Morris, as trustee, reported the offer to 
the Court of Three thousand five hundred ($3,500.00) Dollars for 
the lots on Cedar Road and the same was approved by the Court and 
Mr. Morris, as trustee, closed the sale and the money was distributed 
by him to my mother and the heirs and to the guardian of the two 
infants. 

In December, 1917, Mr. Ralph Lee approached me and wanted to 
buy the property known as parcel 83/28 and I signed the contract 
with him which was submitted to the Court in equity cause and the 
sale of the property was ordered by the Court and Mr. Lee was paid 
the commission by order of the Court, and the proceeds of sale were 
distributed to the owners of the property. 

At the time 1 signed the papers dated March 23, 1910, there was 
no other person present except Mr. Morris. Harry J. Sweeney was 
not present and did not sign his name as a witness in my presence 
and I have never acknowledged my signature to him. The type¬ 
written words “five” were not in said papers when I signed them. 
The amount of commission was a blank. 

Mr. Morris did not procure the purchaser for the property parcel 
83/28 and was not instrumental in any way in making the sale to 
the Telephone Company, which was approved by the Court on 
January 29, 1918. This sale was made through Mr. Ralph Lee. 

On cross-examination the witness said I never told Mr. 

34 Morris that I was the agent of the other owners, nor that 
1 had authority to give him the exclusive sale of the property. 

The witness said that he was forty-four years of age, a college grad¬ 
uate, and a licensed physician, and had been Chief of the Narcotic 
Division of the Internal Revenue for several years; that he had had 
actual experience in the handling of real estate matters and had had 
several real estate transactions of his own; that he had handled 
repairs and rents of the property of his mother and sisters for several 
years and had looked out for their interests. 

The witness further said that Harry J. Sweeney had called upon 
him in his office in the Bond Building just a few doors from the 
Evans Building where the plaintiff has his offices; that this was a day 
or so prior to March 23, 1916, and that he went to Mr. Morris because 
Mr. Sweeney said Mr. Morris was in a position to sell the lots on 
Cedar Hoard. The witness said that he did not go to Mr. Morris for 
two or three days after Mr. Sweeney had called on him, but finally 



24 


B. R. RHEES VS. CHARLES W. MORRIS. 


admitted that it might have been the same day. lie further said, 
when shown the contract dated March 23, 1916, which is attached to 
the Declaration and marked “Plaintiffs Exhibit A,” that he had 
signed his name to it and admitted his signature on the said paper. 
The witness testified that he signed the contract because Mr. Mor¬ 
ris said “That contract means nothing because it does not bind any 
of us.” lie further testified that lie signed the contract in Mr. Mor¬ 
ris’ office a day or so after the first visit and witness also admitted 


that Harry .1. Sweeney might have been there when he signed the 
contract. The witness was shown the letter previously offered in evi¬ 
dence dated December 15, 1917, addressed to Chas. W. Morris and 
signed by the witness and admitted his signature thereto. He 
35 admitted he wrote the letter, but said he did not know why 
and denied he wrote it because Morris had the exclusive right 
of sale. He said he never told Morris lie had authority to bind any 
of the other owners. * 


Thereupon the defendant announced his case closed. 


\\ hereupon the plaintiff called in rebuttal in his own behalf 
said When I handed the contracts of March 23, 1916 to Dr. Rhees in 
my office, Mr. Sweeney was present. Dr. lihees signed in Mr. 
Sweeney’s presence and Mr. Sweeney signed these papers in the 
presence of Dr. Rhees and myself and there was no change made 
in the papers after the signing. I told Dr. Rhees that I would not 
handle the property unless given the exclusive right of sale from all 
the parties interested in the property, and then and thero he signed 
the contracts relating to the lots on Cedar Road and the property 
known as parcel 83/28, in my presence and in the presence of Harry 
J. Sweeney, who also signed both of the contracts as a witness to the 


signature of Dr. ]>. R. Rhees. The papers when handed to Dr. 
Rhees for signature were the same as they now appear and there has 
been no change of any sort in the contract marked “Plaintiff’s Ex¬ 
hibit A” since Dr. Rhees signed it; that Dr. Rhees made some com¬ 
ment about the commission of five per cent, but that the contract 
known as “Exhibit A” had the word “five” in it when it was signed 
by Dr. Rhees. 


Whereupon Harry J. Sweeney called in rebuttal said: “I was 
present and saw Dr. Rhees sign the two contracts of March 23, 1916, 
there was no change made in these papers after his signature. I 
signed them in his presence. Dr. Rhees was perfectly satisfied with 
the contract and anxious to sign it and the only thing he said was 
that he thought five per cent a little high, but Mr. Morris said he 
would not undertake the sale for less and Dr. Rhees signed without 
further commenct. 

36 Whereupon the defendant prayed the Court to instruct the 
jury as follows: 

1. The Jury are instructed that upon the whole evidence their ver¬ 
dict must 'l>e for the defendant. 

2. The Jury are instructed that if they find from the evidence that 
the defendant B. R. Rhees disclosed to the plaintiff on or about 
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March 23rd, 1916, the facts concerning the ownership of the prop¬ 
erty and the necessity of obtaining the order of the Equity Court be¬ 
fore any sale of (lie property could be made, or if they find from the 
evidence that the plaintiff discovered these facts concerning owner¬ 
ship of the property and necessity for Court order authorizing any 
sale, in July, 1917, and if they further find that the plaintiff did not 
produce or find a purchaser for the property approved by the Equity 
Court, then their verdict should be for the defendants. 


3. The Jury are instructed that if they find from the evidence that 
the plaintiff', at the time of the signing of the alleged agreement of 
March 23rd, 1916, did not know and had no notice of the ownership 
in common by the defendants of said parcel 83/28, and if the Jury 
further find from the evidence that (he plaintiff was afterwards, in or 
about July, 1917, appointed Trustee in an Equity cause pending in 
this Court in which all of the defendants were parties and in which 
the property known as parcel 83/28 was described and asked to be 
sold by the Court, and that the plaintiff as such Trustee sold a por¬ 
tion of the property described in said suit and distributed the pro¬ 
ceeds thereof to the defendants, and if they further find from the evi¬ 
dence that the plaintiff did not find a purchaser for said parcel 83/28, 
then their verdict must be for the defendants. 


4. If the Jury believe from the evidence that the plaintiff 
37 was fully informed, had knowledge or was given notice of the 
ownership of the property referred to in the alleged contract, 
and had the defendant B. R. Rhees sign the same in his individual 
capacity, then they are instructed that the defendants are not liable 
on said alleged contract and their verdict must be for the defendants. 

5. The Jury are instructed that if they find from the evidence that 
the defendant Benjamin R. Rhees informed the plaintiff at or be¬ 
fore the time of the signing of the alleged agency agreement that he 
was not the agent for the defendants Romenia F. Rhees,et al., that he 
had no authority to bind them, that any sale of the property must 
be made byjthe order of the Equity Court because two of the owners 
of the property were infants, and that the price of the property and 
the amount of commission to the broker who might bring an offer for 
the property was subject to the order of the Court, and if they fur¬ 
ther find that the plaintiff did not produce a purchaser for the prop¬ 
erty to whom the property was sold by the Court, then their verdict 
must be for the defendants. 


6. If the Jury 'believe from the evidence that the plaintiff was 
fully informed prior to the execution of the alleged exclusive sale 
contract that the defendant Benjamin R. Rhees was the owned of a 
one-tenth interest only in the property referred to therein, and that 
the plaintiff was fully informed as to the ownership of the other de¬ 
fendants, then they are instructed that the defendants (other than 
said defendant Benjamin R Rhees) are not liable and that if the de¬ 
fendant Benjamin R. Rhees is liable at all, that said defendant Ben¬ 
jamin R. Rhees can only be held liable for one-tenth of the commis¬ 
sion (or five per cent on one-tenth of the total purchase price of 
Forty-seven thousand ($47,000.00) Dollars). 
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38 But the Court refused to charge the Jury as requested in 
any of said six prayers and denied each and every one of said 
six prayers; and the defendant Benjamin R. Rhees then and there 
excepted to the refusal and denial of the Court to charge the Jury, 
as requested in each and all of said instructions, and the said six ex¬ 
ceptions were noted by the Court. 

Each of the separate and several exceptions taken by the defendant 
to the rulings of the Court as to the admission and exclusion of evi¬ 
dence, the substance of the whole evidence being hereinbefore set 
forth in this bill of exceptions and the rulings of tne Court in grant¬ 
ing and refusing the instructions to the Jury, were so taken by de¬ 
fendant then and there, before the Jury retired, separately and sever¬ 
ally and said exceptions were theirand there separately and severally 
duly noted upon the minutes of the Justice presiding at the trial; and 
defendant then and there prayed the Court to sign and seal this bill 
of exceptions to have the same force and effect as if each of said ex¬ 
ceptions were separately and severally set forth in a separate bill of 
exceptions and at the request of the defendant the same is accord¬ 
ingly signed and sealed and made a part of the record in the case, 
now for then, this 12th day of September 1921. 

F. L. SIDDONS, 

Justice. 


Agreed upon. 

GUY H. JOHNSON, 
LEVI COOKE, 

For Defendant. 
TIIOS. C. BRADLEY, 

A tty, for Plaintiff. 


39 [Endorsed:] No. 61038. At Law. Charles W. Morris, 
Plaintiff, vs. B. R. Rhees et al., Defendants. Bill of Excep¬ 
tions. Barnard & Johnson, Attorneys and Counselors at Law, Evans 
Building, 1420 New York Ave., Washington, I). C. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3739. B. R. Rhees, appellant, vs. Charles W. Morris. Court of 
Appeals, District of Columbia. Filed Oct. 24, 1921. Henry W. 
Hodges, clerk. 
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OF THE DISTRICT OF COLUMBIA. 

October Term, 1921. 

No. 3739. 

B. R. RHEES, APPELLANT, 

vs. 

CHARLES W. MORRIS, APPELLEE. 

BRIEF FOR APPELLANT. 

Statement of Case. 

Appellee, Charles W. Morris, filed his declaration 
(Rec., p. 2) against appellant, Benjamin R. Rhees, 
“in his own right and as trustee under the order of this 
court to sell the property known as Parcel 83/28” and 
against Romenia F. Rhees, Francis R. Burket, Grace 
R. Locksley, Frances B. Benedict, Flora G. Rhees, 
Rhees Evans Burket and William Jones Rhees, “in 
their own right and individual capacity;” and alleged 
that the defendants were owners of said parcel of land, 
and that “the said defendants and each of them, acting 
through their duly authorized agent, the defendant 
B. R. Rhees,” on March 23rd, 1916, entered into an 
agreement with the plaintiff, by the terms of which 
“the defendants, through their agent, the said B. R. 
Rhees, agreed to give to the plaintiff” who was a real 
estate broker, “the exclusive agency for the purpose 
of negotiating a sale of and selling the property” known 
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as Parcel 83/28; and that “the said defendants, through 
their agent, B. R. Rhees,” under and by the terms of 
the aforesaid contract agreed to pay to said Morris, a 
commission of five per cent of whatever sum of money 
was obtained by reason of the sale of the aforesaid 
property by him (Morris), or by the said defendant, 
B. R. Rhees, or by any other person; that the property 
was sold December 15, 1917, as the result of negotia¬ 
tions conducted, by the defendant, B. R. Rhees, for 
$47,000.00 and that plaintiff was entitled to five per 
cent of the purchase price or $2,350.00, for which 
amount appellee brought suit. 

The appellant pleaded, personally and as trustee, 
that he was not indebted and never promised, as al¬ 
leged (Rec., p. 5). The other defendants pleaded not 
indebted; never, promised; that appellant was not 
their agent and that appellant was not authorized to 
make any such agreement as alleged; and the defend¬ 
ants, Rhees Evans Burket and William Jones Rhees 
pleaded, in addition, their infancy (Rec., p. 7). 

At the trial appellant called the attention of the 
court to the infancy of the defendants, Rhees Evans 
Burket and William Jones Rhees, and that no guardian 
ad litem had been appointed to defend them. There¬ 
upon the court, at request of appellee, entered a non¬ 
suit as to the infant defendants, and the appellant re¬ 
quested the court to dismiss the suit as to the remaining 
defendants on the ground that the entire suit had 
been discontinued by the entry of a non-suit as to two 
of the joint defendants, but the court overruled the 
motion and appellant excepted (Rec., p. 11). 

At the trial the witness Sweeney testified (Rec., p. 
11), that he was sent by appellee to find out if certain 
lots on Cedar Road were for sale; that he saw appel¬ 
lant who told him the property was owned by himself, 
his mother and the heirs of his father; that witness 
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was present when appellant called upon appellee and 
asked appellee to sell the property; that appellee stated 
that “if he took charge of the acreage tract,” Parcel 
83/28, “he would do so only on condition that he he given 
an exclusive contract for its sale” and that “Mr. Morris 
said he would not take the contract unless he could repre¬ 
sent all the owners.” Appellant stated the “condition 
of the family” and “that some of the heirs were minors ’ 1 
(Rec., p. 12). 

The appellee himself testified (Rec., p. 15) that he 
was a real estate broker and a member of the Bar; 
that he knew the appellant, Dr. Benjamin R. Rhees, 
but that he had never met, conversed or communicated 
with any of the other defendants; that he had an in¬ 
quiry from a prospective buyer for some lots on Cedar 
Road; he investigated and found the lots assessed in 
the name of “Romenia Rhees and others,” and that 
appellant was one of the owners; that appellant called 
at plaintiff’s office and said he had authority to sell 
the lots and two other properties, including parcel 
83/28; “Dr. Rhees told me there were a number of 
heirs of his father William J. Rhees, who was dead, 
and that the owners of the property were his mother 
Romenia F. Rhees, his sisters, himself and two minor 
heirs , the defendants to this suit; and that any sale of 
the properties must be approved by the court on ac¬ 
count of the minor heirs; that he represented the adults 
and that he had authority to make sale of the prop¬ 
erties and hind them” (Rec., p. 15). Appellee further 
testified, “I told Dr. Rhees I would not undertake the 
sale of these properties unless I had exclusive sale and 
unless Dr. Rhees had full authority to act for all of 
the parties interested in the property (Rec., p. 15). 
Dr. Rhees told me at the time of signing the paper of 
March 23, 1916, that some of the heirs were infants 
and that no sale could be made without an order of 



4 


o 


court because of the interests of the two infants. I 
told Dr. Rhees that I would not undertake to advertise, 
solicit purchasers, exhibit or do all the work necessary 
to bring about the sale of such property unless the 
defendant, Benjamin R. Rhees had full authority to 
act for all of the parties interested in the property, and 
to give me exclusive right to sell the properties” (Rec., 
p. 19). 

Thereupon the plaintiff offered in evidence the paper 
writing “Exhibit A” (Rec., p. 14) signed by the ap¬ 
pellant, to which offer the defendants objected on the 
ground that it was not the contract described in the 
claration and that it could not bind any of the de¬ 
fendants because it was signed by defendant, Benjamin 
R. Rhees only, and there w^as nothing in the paper indi¬ 
cating that he was acting as agent for the other de¬ 
fendants, but the court overruled the objections and 
appellant excepted. It was then read in evidence. 

Appellant also testified that he obtained an offer of 
S3,500.00 from the Thrift Building Company for the 
lots on Cedar Road, being lots Nos. 20 to 26, Square 
No. 2825, a paper similar to Exhibit A having been 
signed by appellant in reference to said lots and ad¬ 
mitted in evidence, and that in July, 1917, Dr. Rhees 
filed suit in equity in the Supreme Court of the District 
of Columbia against Romenia F. Rhees, Flora G. Rhees, 
Frances Rhees Burket, Grace M. Loxley, Frances B. 
Benedict, Rhees Evans Burket (minor) and William 
Jones Rhees (minor), as owners of the three parcels of 
land, including these lots and the acreage property 
known a6 parcel 83/28, and praying for the partition 
thereof by sale; that appellee Morris, was appointed 
trustee to make sale of the lots and reported the Thrift 
offer, which was ratified by the Equity Court, and 
appellee, as trustee, thereupon sold and conveyed the 
lots and under the orders of the court distributed the 



5 


net proceeds of sale amongst the parties; and that 
appellee received five per cent commission on this 
sale (Rec., p. 18). 

Appellee then proved by Ralph W. Lee (Rec., p. 19) 
that said Lee procured an offer of $47,000.00 from the 
Chesapeake and Potomac Telephone Company on 
December 14, 1917, for the acreage property known as 
parcel 83/28, and that this offer was submitted to the 
Equity Court in the partition suit, was ratified and the 
sale closed and that said Lee received the commission 
thereon of $2,000.00. The witness Lee also testified 
that he made the sale himself, and that he did not 
know Morris and did not learn of the property from or 
through the plaintiff. 

The defendants at the close of plaintiff’s case moved 
the court to direct a verdict for the defendants (Rec., 
p. 21) on the ground that there was a variance between 
the contract declared upon and the contract offered 
in evidence; and on the further ground that there 
being no indication of agency in the writing “Exhibit 
A,” the alleged principals could not be held liable as 
they were known at the time of the signing of the alleged 
contract; and upon the further ground that any exclu¬ 
sive sale contract which the plaintiff might have held 
was terminated, revoked or discharged when the plain¬ 
tiff was appointed trustee in the equity suit, but the 
court overruled the motions so far as appellant was 
concerned, but stated that he would direct the jury 
to find for the other defendants. The appellant excepted 
to the ruling of the court. 

The appellant testified (Rec., p. 21) that he was the 
owner of a one-tenth interest in parcel 83/28; that he 
told Sweeney he would be glad to submit an offer of 
purchase to the other heirs of his father; that at Sweeney’s 
request he called on appellee, discussed with him the 
location of the properties and showed plaintiff a copy 
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of the will of his father, William J. Rhees, setting forth 
the interests of the defendants as owners; that appellee 
“was unwilling to do anything unless I signed a paper 
which plaintiff had prepared,” being Exhibit A, but 
appellant told him he could not do so (Rec., p. 22), as 
he was not agent of the adult parties and could not be 
agent for the two minor children; that, on account of 
the infant heirs, it would be necessary in any event 
that any sale must be made by the court, and that the 
court must fix the amount of commission and to whom 
it should be paid; that “upon Mr. Morris’ insistence 
and his statement that he simply wanted my assurance 
that I would not approach other brokers to sell the 
property, and that the matter of commission was to be 
decided by the court and that he did not expect any 
commission unless he made the sale, I signed these 
papers dated March 23, 1916,” one for the lots and the 
other “Exhibit A” (Rec., p. 22). 

That appellee obtained the Thrift offer of S3,500.00 
for the lots, and, in July, 1916, appellant filed in the 
Equity Court the suit No. 35299, entitled Benjamin 
Rush Rhees against Romenia F. Rhees and the other 
heirs, in which the court was asked to decree the sale 
of all of the property owned by the parties; that Morris 
was appointed trustee by the court to make the sale; 
that Morris acted as trustee, closed the sale, and dis¬ 
tributed the proceeds amongst the owners (Rec., p. 23). 

Appellant denied on cross examination that he had 
told Morris he w r as agent for the other owners and that 
he had authority to give him exclusive sale of the prop¬ 
erty, and said that he signed “Exhibit A” because “Mr. 
Morris said ‘that contract means nothing because it 
does not bind any of us’ ” (Rec., p. 24). 

Although called in rebuttal, appellee did not deny 
appellant’s testimony that Morris had told him that 
the matter of commission was to be decided by the court; 



7 


that he (Morris) did not expect any commission unless 
he made the sale, and plaintiffs statement “That con¬ 
tract means nothing because it does not bind any of us.” 

Appellant prayed the court to instruct the jury 
(Rec., p. 24) that upon the whole evidence their verdict 
must be for the defendants; and submitted to the court 
six prayers for instructions, but the court overruled said 
prayers, but directed the jury to find a verdict for all 
of the defendants, except appellant, to which rulings 
the appellant excepted. The verdict was for the full 
amount claimed, $2,350.00 against the defendant, 
Benjamin R. Rhees, alone. 

Assignment of Errors. 

1. In not sustaining the defendants’ motion, at the 
close of plaintiff’s evidence to direct a verdict for all 
the defendants. 

2. In not sustaining the defendants’ motion, at the 
close of evidence, to direct a verdict for the defendants. 

3. In admitting in evidence the paper wTiting (Ex¬ 
hibit A) dated March 23, 1916. 

4. In not dismissing the suit as to remaining defend¬ 
ants when the plaintiff took a non-suit as to the two 
infant defendants. 

5. In refusing to charge the jury, as requested in the 
defendants’ prayers and each of them. 

Prayers. 

1. The jury are instructed that upon the whole 
evidence their verdict must be for the defendant. 

2. The jury are instructed that if they find from the 
evidence that the defendant, B. R. Rhees, disclosed to 
the plaintiff on or about March 23, 1916, the facts 
concerning the ownership of the property and the 
necessity of obtaining the order of the Equity Court 
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before any sale of the property could be made, or if 
they find from the evidence that the plaintiff discovered 
these facts concerning ownership of the property and 
necessity for court order authorizing any sale, in July, 
1917, and if they further find that the plaintiff did not 
produce or find a purchaser for the property approved 
by the Equity Court, then their verdict should be for 
the defendants. 

3. The jury are instructed that if they find from the 
evidence that the plaintiff, at the time of the signing of 
the alleged agreement of March 23, 1916, did not know 
and had no notice of the ownership in common by the 
defendants of said parcel 83/28, and if the jury further 
find from the evidence that the plaintiff was afterwards, 
in or about July, 1917, appointed trustee in an equity 
cause pending in this court in which all of the defendants 
were parties and in which the property known as parcel 
83/28 was described and asked to be sold by the court, 
and that the plaintiff as such trustee sold a portion of 
the property described in said suit and distributed the 
proceeds thereof to the defendants, and if they further 
find from the evidence that the plaintiff did not find 
a purchaser for said parcel 83/28, then their verdict 
must be for the defendants. 

4. If the jury believe from the evidence that the 
plaintiff was fully informed, had knowledge or was 
given notice of the ownership of the property referred 
to in the alleged contract, and had the defendant, B. R. 
Rhees, sign the same in his individual capacity, then 
they are instructed that the defendants are not liable 
on said alleged contract and their verdict must be for 
the defendants. 

5. The jury are instructed that if they find from the 
evidence that the defendant, Benjamin R. Rhees, in¬ 
formed the plaintiff at or before the time of the signing 
of the alleged agency agreement that he was not the 
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agent for the defendants, Romenia F. Rhees et al., 
that he had no authority to bind them, that any sale 
of the property must be made by the order of the Equity 
Court because two of the owners of the property were 
infants, and that the price of the property and the 
amount of commission to the broker who might bring 
an offer for the property was subject to the order of the 
court, and if they further find that the plaintiff did 
not produce a purchaser for the property to whom the 
property was sold by the court, then their verdict 
must be for the defendants. 

6. If the jury believe from the evidence that the plain¬ 
tiff was fully informed prior to the execution of the 
alleged exclusive sale contract that the defendant, 
Benjamin R. Rhees, was the owner of a one-tenth 
interest only in the property referred to therein, and 
that the plaintiff was fully informed as to the owner¬ 
ship of the other defendants, then they are instructed 
that the defendants (other than said defendant, Benjamin 
R. Rhees) are not liable and that if the defendant, 
Benjamin R. Rhees, is liable at all, that said defendant, 
Benjamin R. Rhees, can only be held liable for one- 

tenth of the commission (or five per cent on one-tenth 

• 

of the total purchase price of forty-seven thousand 
($47,000.00) dollars. 


ARGUMENT. 

The assignment of errors may be conveniently con¬ 
sidered under the following: 

1. Was there any enforcible contract? 

2. If any contract, was it terminated or revoked by 
law, when plaintiff appointed trustee? 
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1. Was There Any Enforcible Contract? 

The case, after the direction of a verdict in favor of 
all of the defendants, except appellant, became a suit 
to all intents and purpose between appellee and ap¬ 
pellant. What then is the plaintiff’s cause of action? 
There is no cause of action set forth in the declaration 
against appellant alone. There is a cause of action 
alleged against the appellant and the other defendants. 
It is alleged that all the defendants jointly agreed to 
pay the plaintiff a commission and the only evidence 
offered by the plaintiff was in a fruitless effort to prove 
this joint obligation, as alleged in the declaration. 
The plaintiff went further: his evidence was that he 
had no individual contract with appellant and would 
not accept his individual contract. He testified “I 
told Dr. Rhees I would not undertake the sale of these 

i 

properties unless I had exclusive sale and unless Dr. 
Rhees had full authority to act for all the parties interested 
in the property. Dr. Rhees told me . . . that 

the owners of the property were his mother, Romenia 
F. Rhees, his sisters, himself and two minor heirs, the 
defendants; and that any sale of the property must 
be approved by the court on account of the minor 
heirs; that he represented the adults and that he had 
authority to make sale of the property and bind them 
(Rec., p. 15). I told Dr. Rhees I would not undertake 
the sale of these properties unless I had exclusive 
sale and unless Dr. Rhees had full authority to act for 
all of the parties interested in the property” (Rec., p. 15). 

The plaintiff knew he could not and did not get 
authority from all of the owners. He knew he could 
not get authority from the two infants; and he did 
not attempt to hold the adults because their names 
are not mentioned in the alleged contract. The paper, 
Exhibit A, was signed by Dr. Rhees upon a condition 
which appellee knew was impossible of fulfilment. 
There were two infant owners and Morris was in- 



formed that any sale, therefore, must be made by the 
decree of the Equity Court. Morris knew that he 
did not and could not get authority for exclusive sale 
from all the owners, because he says that Dr. Rhees 
told him he represented the adults only, and that there 
were two infants. 

The plaintiff and appellant agreed, according to the 
appellee’s testimony, that there should be no contract 
unless Dr. Rhees had authority as agent for his co-ten¬ 
ants to bind all the owners; and appellant and appellee 
both knew at the time of the signing of Exhibit A that 
appellant did not represent all the owners. 

It is true that Sec. 1205 of the Code of the District 
of Columbia provides, as follows: 

“Every contract . . . entered into by two 

or more persons . . . whether expressed to 

be joint and several or not, shall for the pur¬ 
poses of suit thereon be deemed to be joint and 
several.” 

And that Sec. 1209 of the Code of the District of 
Columbia provides: 

“In action ex contractu against alleged joint 
debtors it shall not be necessary for the plain¬ 
tiff to prove their joint liability as alleged in 
order to maintain his action, but he shall be 
entitled to recover, as in actions ex delicto, 
against such of the defendants as shall be shown 
by the evidence to be jointly indebted to him 
or against one only , if he alone is shown to he 
indebted to him, and judgment shall be rendered 
as if the others had not been joined in the suit.” 

“But, . . . the evidence . . . showed 

a state of case quite different from that set 
out in the declaration. It is not upon the 
evidence alone, but upon the pleadings and the 
evidence applicable to the pleadings, that the 
plaintiff can in any case recover, and the one 
must’ consist with the other.” 

Hetzel vs. R. R. Co., 7 App. D. C., 529. 
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In Boogher vs. Roach, 25 App. D. C., 324-328, this 
court said: 

“It is sought by the suit to enforce a joint 
liability; for the joinder of two or more defend¬ 
ants in a suit at common law, based upon con¬ 
tract, express or implied, can only be upheld 
upon the theory of joint liability. But there 
is no evidence whatever in the record before us 
of joint liability on the part of the defendants. 


In the present case a joint obligation is declared 
upon, a joint contract is attempted to be proved, and 
a judgment is entered against a single defendant with 
no proof that he made either an individual or a joint 
contract. The plaintiff declares upon a joint contract 
which he attempts and fails to prove. Plaintiff makes 
no attempt to prove an individual contract with appellee, 
except the bare paper “Exhibit A,” which he, himself, 
impugns as a contract. 

Extrinsic evidence is admissible to show that the 
document is not in fact a valid agreement. 

It may be shown by such evidence that the con¬ 
tract was invalid for want of consideration, of ca¬ 
pacity of one of the parties, of genuineness of consent , 
of legality of object. Extrinsic evidence is Used here 
not to alter the purport of the agreement, but to show 
that there never was such an agreement as the law 
would enforce. 

Anson on Contracts, p. 260. 

In the case of Donaldson vs. Uhlfelder, 21 App. D. 
C., 493, this court said: 

“(2) that the execution and delivery of a 
written instrument, in form complete, may be 
made upon condition that it shall not become 
binding until some condition precedent, resting 
in parol, shall have been performed.” 
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“The second proposition states a rule of the law of 
evidence that has been settled in this jurisdiction. 
Burke vs. Dulaney, 153 U. S., 228. Hartford Fire Ins. 
Co. vs. Wilson, 187 U. S., 467. 

“And in our opinion it applies to the evidence in this 
case. This does not purport to establish a general 
promise running, with the lease, to keep the premises 
in repair during occupation, but a single independent 
promise to put them in repair before the contract should 
take effect at all. It was the condition of the appellee’s 
consent, and without its performance there was no 
contract. The question, therefore, is not one of per¬ 
mitting the terms of a valid and effective contract to 
be contradicted or varied by parol evidence, but whether 
it may be thereby shown that it was never entered into 
at all; and this, as we have seen, is no longer an open 
one.” 

In Burke vs. Dulaney, 153 U. S., 233, the court said: 

“The evidence offered by appellant and ex¬ 
cluded by the court, did not in any true sense 
contradict the terms of the writing in suit, nor 
vary their legal import, but tended to show that 
the written instrument was never, in fact, 
delivered as a present contract, unconditionally 
binding upon the obligor according to its terms 
from the time of such delivery, but was left in 
the hands of Dulaney, to become an absolute 
obligation of the maker in the event of his 
electing, upon investigation, to take the stipu¬ 
lated interest in the property. . . . Evi¬ 

dence of such an oral agreement would show 
that the contingency never happened, and would 
not be in contradiction of the writing. It 
would prove that there never was any con¬ 
cluded, binding contract entitling the party 
who claimed the benefit of it to enforce its stipu¬ 
lations. The exclusion of parol evidence of 
such an agreement could be justified only upon 
the ground that the mere possession of a written 
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agreement, in form a promissory note, by the 
person named in it as payee is conclusive of its 
’ right to hold it as the absolute obligation of the 
maker . . . The rule that excludes parol 

evidence in contradiction of a written agree¬ 
ment presupposes the existence in fact of such 
agreement at the time suit is brought. But the 
rule has no application, if the writing was not 
delivered as a present contract.” 

In Pawling vs. United States, 4 Cranch (U. S.), 219, 
the suit was on a bond. “The point at issue between 
the parties was the delivery of the instrument on which 
the suit was instituted. The plaintiffs below contending 
that it was delivered, absolutely; the defendants that 
it was delivered as an escrow. The bond upon its 
face, purports to be delivered absolutely; and it is not to 
be doubted that the obligees would be much more secure 
against fraud, if the evidence that the writing was 
delivered as an escrow appeared upon its face, than by 
admitting parol testimony of the fact. But the law 
is settled otherwise and is not to be disturbed by this 
court.” 

In the case at bar the uncontradicted testimony 
of both plaintiff and defendant agrees that the writing 
“Exhibit A” never was the obligation of appellant. 
Morris said he would not accept unless he had au¬ 
thority from all the owners; and that Rhees told him 
he could not give him authority from all of the owners, 
because tw r o of them were infants, and that any sale 
must be made by the court. In other words, the plain¬ 
tiff and defendant agree there never was a completed 
obligation of Dr. Rhees delivered to appellee. 

In Pym vs. Campbell, 6 El. & Bl., 370, quoted with 
approval in Burke vs. Dulaney, 153 U. S., 228, 236, it 
was said: 

“The distinction in point of law is that evi¬ 
dence to vary the terms of an agreement in 



-—.——-I-- 


15 

writing is not admissible, but evidence to show 
that there is not an agreement at all is admis¬ 
sible/ ; 

“The parties may not vary a written agree¬ 
ment, but they may show they never came to 
an agreement at all, and that the signed paper 
never was intended to be the record of the terms 
of the agreement; for they never had agreeing 
minds. Evidence to show that does not vary 
an agreement and is admissible/’ 

Morris admits by his testimony that he made no 
individual contract with appellant. He produces a 
paper, signed, it is true, by appellant, but he says that 
he took it upon a condition which he knew could not 
be and was not complied with—that he should have 
exclusive sale authority from all of the owners—and 
both he and Dr. Rhees understood that Morris had no 
intention of holding Dr. Rhees alone. 

Under the facts Dr. Rhees made no contract with 
Morris. Morris refused to undertake the sale unless he 
had an exclusive sale agreement with all of the owners. 
He did not get an exclusive sale agreement from all 
of the owners. And Morris and Rhees both knew 
Rhees could not give exclusive authority from all of 
the owners, because, if nothing more, there were two 
infant tenants in common. 

It seems plain that Morris knew he was not entering 
into a contract with Dr. Rhees individually to pay the 
full commission on the sale of the property. Morris, 
in effect, disclaimed from the beginning and throughout 
the trial any liability of Dr. Rhees alone. He sought to 
hold all the owners, even the two infants being im¬ 
pleaded in the suit. 

And the fact that there was no contract entered into 
by Dr. Rhees alone with Morris is proved by the testi¬ 
mony of Dr. Rhees that he signed “Exhibit A” because 
Mr/ Morris said, “That contract means nothing be- 
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cause it does not bind any of us,” and Morris, although 
called in rebuttal, did not deny that he had made the 
statement. 

The paper was signed by Dr. Rhees upon the ex¬ 
press condition that it would not be accepted by Morris 
as a binding contract unless it was agreed to by all of 
the owmers. It was not agreed to by all of the owners; 
therefore, it never became a contract binding any¬ 
one. Morris testified, I will not undertake the sale 
unless I have authority and an exclusive sales agency 
from all the owners. Both he and Dr. Rhees knew at 
the time that this authority could not be obtained from 
all the owners, because two of them were infants and 
because Morris knew that any sale must be made by 
the court. 

In other words, Exhibit A never became a contract, 
because, first, it was delivered upon a condition which 
was not fulfilled, amd, second, because there was no 
agreement between Morris and Rhees, since there was 
no “genuineness of consent” by both to the same 
terms, as shown by the plaintiff’s testimony and admis¬ 
sions. 

One is not permitted to accept a promise which he 
knows that the other party understands in a different 
sense- from that in which he understands it. In such 
case there is no agreement. 

9 Cyc., 396. 

“In regard to the making of a contract, if the mis¬ 
take is such as to exclude mere consent, the seeming 
agreement is void, as a rule, and no contract arises 
from it. This mistake may arise in either of two ways: 
First. Each party may mean something and something 
definite and well understood, and yet not the same thing 
which the other party means. Hence, their minds do 
not meet, and the apparent agreement is without effect. 
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Pollock on Contracts, 411. Second. The parties may 
arrive at a common intention, which, however, is 
founded upon an erroneous assumption made by both 
parties as to some matter of fact essential to the agree¬ 
ment. The assumption being wrong, the intention 
of the parties is from the outset incapable of taking 
effect, and there is no contract. While an agreement 
exists in some sense, yet it is not a real one, being nulli¬ 
fied at its inception by the common error. As to the 
first class of cases, either one party or both may be in 
error. What prevents the formation of a contract is, 
not the existence of error, but the want of true consent. 
Consequently, if there is no real agreement, there is no 
contract, whether the absence of agreement is due to 
the error of only one party, or of both. In the second 
class of cases, the error must be common to both parties, 
else it does not defeat a contract. See Pollock, Cont. 
412; Anson, Cont. (4th Ed.), 123. 

Mistake affecting the formation of the contract may 
exist with reference either to the nature of the trans¬ 
action, to the person of the other party, or to the subject 
matter of the transaction. 

Hammond on Contracts, Sec. 92. 

“Accordingly, it may be announced as a rule of general 
application that if a man has in contemplation a defi¬ 
nite person with whom he desires to contract, a mis¬ 
take upon his part as to the identity of the person 
entering into the apparent contract with him pre¬ 
cludes a real agreement, and there is therefore no con¬ 
tract. ... 

“(4) A makes an apparent contract with B, errone¬ 
ously believing him to be C's agent. If B knows of 
the error, it prevents the creation of a contract. A sup¬ 
poses he is contracting with C, and hence there is no 
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contract with B. C does not intend to enter into a 
contract, so no contract arises with him.” 

“It is self-evident that mistakes as to identity of one 
of the contracting parties need not be mutual, in order 
to justify granting relief.” 

Hammond on Contracts, Sec. 94. 

# 

“The defendants admitted the execution of the con¬ 
tract (in writing), but alleged that it had been executed 
upon the parol condition that it was not to operate as a 
contract until the plaintiff had acquired the interest of a 
third person in the patent spoken of in the agreement, 
and it was alleged that the plaintiff had never per¬ 
formed the condition.” Evidence to this effect was 
offered and received, and the court found the fact in 
accordance with defendants’ contention and dismissed 
the complaint. 

“The court said it was not a contradiction of the terms 
or legal effect of the writing, but it was proof simply 
that no contract had in fact been entered into. They 
said that the production of a writing purporting to be 
an agreement by a party, with his signature attached, 
afforded a strong presumption that it was his written 
agreement, but if at the time the parties agreed that 
the writing was not to take effect as an agreement until 
the happening of some event, in other words, that it 
was agreed upon conditionally, then it should not take 
effect until the happening of the event or the fulfillment 
of the condition;” and also citing Pym vs. Campbell, 
6 El. & Bl., 370, “the parties may not vary a written 
instrument but they may show that they never came to 
an agreement at all y and that the signed paper was never 
intended to be the record of the terms of the agreement , for 
they never had agreeing minds .” 

Blewitt vs. Boorum, 142 N. Y., 357, 359. 
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In an action against a surety upon a promissory 
note, the defense to which is that he has been discharged 
from liability by a writen agreement entered into by the 
holder with the principal to extend the time of pay¬ 
ment, evidence of a conversation which took place at 
the time of the delivery of the agreement by the holder 
to the principal and of a conversation between them 
before the date of the agreement to the effect that it 
should become binding only upon the assent of the 
surety, is admissible. “The manual delivery of an 
instrument may always be proved to have been upon 
a condition which has not been fulfilled, in order to 
avoid its effect. This is not to show any modification 
or alteration of the written instrument, but that it 
never became operative, and that its obligation had 
never commenced.” 

Wilson vs. Powers, 131 Mass., 539. 

“Whether the delivery of a paper is absolute or con¬ 
ditional is a question of fact. If it were shown that two 
parties had agreed that an instrument should be there¬ 
after prepared to take effect only on compliance with 
a certain condition or occurrence of a certain event, 
and thereafter such an instrument were prepared and 
delivered, even if nothing was said at the time of the 
actual delivery, it would be for the jury to say whether 
such delivery did not take place under and in pursuance 
of the previous agreement. That a delivery should be 
conditional, it is not necessary that express words to 
that effect should be used at the time. That conclusion 
may be drawn from all the circumstances which properly 
form part of the entire transaction, whether in point of 
time they precede or accompany the delivery.” 

Wilson vs. Powers, 131 Mass., 539. 

Brown vs. Reynolds, 110 N. Y., 654. 

Taylor on Evidence, Sec. 1038. 

Stephen’s Dig. Ev. Sec. 927. 
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The rule of personal liability of an agent acting with¬ 
out authority or in excess thereof is based upon the 
supposition that his want of authority is unknown to 
the person with whom he deals. If therefore the agent 
discloses to the person with whom he deals the facts 
concerning his authority, so that the latter may have 
the same opportunity of judging of the sufficiency 
thereof, as the agent himself, or if the third person has 
actual or presumptive knowledge of those facts , the agent 
can not be held personally liable , even though the prin¬ 
cipal be not bound Thus where all the facts touching 
the agent's authority or its source are equally within 
the knowledge of both parties, who thereupon act under 
a mutual mistake of law as to the liability of the princi¬ 
pal, the agent can not be held 

31 Cyc., 1549. 

It might be that one tenant in common could sign 
an exclusive sale contract binding himself to pay a 
commission to a broker on the sale of the whole prop¬ 
erty, even though this did not bind the other tenants 
in common. 

But, where, as in the present case, the broker insists 
upon authority of all the tenants in common through 
one of them as alleged agent, but takes the individual 
signature of the one as “owner,” although insisting that 
he will not act as broker unless he has authority from 
all, and puts in evidence attempting to hold all the 
owners, how can he hold the one who signed, if at all, 
for any more than his proportionate share. Even though 
written, there was no contract. 

Dr. Rhees might be sued on the written agreement 
of March 23, 1916, or he might be held as agent in an 
action of deceit for misrepresenting his agency. 

In the first case, the plaintiff's evidence was to the 
effect that Dr. Rhees signed as agent for all the owners. 
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And the plaintiff and his witness Sweeney both testified 
that Morris refused to act unless he had authority from 
all the owners. But having been informed at the outset 
that two of the owners were infants, he (plaintiff) 
knew he could not get authority from all of the owners. 

There was no deceit or misrepresentation by Dr. 
Rhees, because he informed Morris fully of his lack 
of authority. 

Moreover, the action was not for deceit and recovery 
could not be had in an action of deceit. 

Having elected to sue all the alleged joint principals 
and failed, the plaintiff can not now hold the alleged 
agent. 

Furthermore, the law is that if the alleged agent is 
to be held liable it is not on the contract, but in an 
action for damages. 

31 Cyc., 1300. 

The suit is brought upon an alleged contract. There 
is no claim that Dr. Rhees is liable because he acted 
in excess of authority or without any authority. The 
situation of the owners of the property was fully ex¬ 
plained to Morris at and before the time of signing 
the “Exhibit A.” Morris knew as much of Dr. Rhees’ 
lack of authority as Dr. Rhees did himself. Morris 
knew that he was not obtaining an exclusive sale agree¬ 
ment from all of the owners. There was no misrepresen¬ 
tation by Dr. Rhees and there was no deceit. The 
suit was not brought for damages for an alleged deceit. 
And it could not have been so brought. A suit for 
damages for alleged deceit could not be sustained under 
the facts disclosed by this record. 

The rule of personal liability of an agent acting 
without authority or in excess thereof is based upon the 
supposition that the want of authority is unknown to 
the person with whom he deals. 
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“If, therefore, the agent fully discloses to the third 
person the facts concerning his authority, so that the 
latter may have the same opportunity of judging of 
the sufficiency thereof as the agent himself, or if the 
third party has actual or presumptive knowledge of 
those facts, the agent can not be held personally liable, 
even though the principal be not bound.” 

Downs vs. Bankhead, 44 App. D. C., 101, 106. 

Real property standing in the names of several 
persons is deemed to be held by them as joint tenants 
or tenants in common and none of the several owners 
possess authority to sell or bind the interests of the others 
of his co-owner. 

Thompson vs. Bowman, 6 Wall., 316. 

“Whether A and B held the property as joint tenants 
or tenants in common, it is very clear that one of such 
owners possessed no authority to sell or bind the interest 
of the co-ow T ner in the absence of express authority 
given for that purpose.” 

Lipscomb vs. Watrous, 3 App. D. C., 1-5. 


2. Was not any agency of Morris terminated by law 
when he was appointed trustee to sell by the 
Equity Court? 

Furthermore, if there w r as ever an agency contract 
binding appellant alone, the same was revoked and the 
agency terminated when the Equity Court took juris¬ 
diction of the property and put it out of the power of 
appellant to make an exclusive sale contract or to sell 
the property, especially when the plaintiff had knowl¬ 
edge of such equity suit, having himself been appointed 
trustee to sell certain of the property included therein— 
the property out of which he now claims commission, 
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being also part of the subject-matter of said equity 
suit. 

Would Dr. Rhees as the owner of a one-tenth un¬ 
divided interest in the property and as one of the parties 
to the equity suit have authority or right after the court 
had taken jurisdiction of the property in a partition 
suit praying for sale and after the court had appointed 
a trustee to make sale, or would he be permitted by the 
court to give to one broker the exclusive right to sell 
the property? Had not Dr. Rhees’ power over the prop¬ 
erty ceased? The authority of the agent is based upon 
the maxim quifacit per aliumfacit per se. The situation 
presupposes a principal capable of doing the act at the 
time it was done and who upon the doctrine of qui 
facit per alium facit per se, does in law then perform it. 
If Dr. Rhees, a party to the equity suit, had no exclu¬ 
sive right to sell the property after the Equity Court 
had taken jurisdiction, he could not confer any such 
power on Morris. And if he could not then do the act 
himself or confer power to do it upon another, then did 
not the power to do the act theretofore conferred on 
Morris cease, especially when Morris knew from the 
beginning that because of the infancy of two of the 
tenants in common, any sale must be made by the 
trustee appointed by the court. 

It is surely against the policy of equity to permit a 
trustee appointed to sell property in the jurisdiction of 
the court to give or keep in force an exclusive sale 
agency for the property which the court has decreed 
to be sold by its trustee, especially when under the 
agreement he claims five per cent and the rules of the 
court only permit the payment of three per cent com¬ 
mission. 

An agency is terminated by operation of law—as by 
bankruptcy or insanity, marriage or by the destruction 
of the subject-matter. The reason the agent of a bank- 
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rupt is divested of his right to act is because the principal 
ceases to have any control over his property and is 
incapable of making any disposition of it or of passing 
title. As the agent acts only for the principal and in 
his name, his act can have no higher validity than that 
of the principal and since he has none, of course, that 
of the agent has none, or, in other words, his power is 
by operation of law revoked. 

21 R. C. L., 887. 

But the intentional act of the parties does not furnish 
the only means by which the relation of principal and 
agent may be dissolved. Such changes in the condition, 
capacity and surroundings of the parties, or in the 
subject-matter may occur as to render the further con¬ 
tinuance of the relation inconsistent or impossible, and 
the agency will thereupon be terminated or dissolved. 
Such a termination, to distinguish it from termination 
by the mere act of the parties, is often called termination 
by operation of law. 

Thus one or both of the parties may die, or become 
insane, or bankrupt. War may interrupt the com¬ 
mercial transactions between citizens of different states 
or countries, or the subject matter of the agency may 
cease to exist or the authority become impossible or 
unlawful to be performed.” 

1 Meechem on Agency, Sec. 650. 

A revocation by operation of law may be, by a change 
of condition, or of state, producing an incapacity in 
either party. This proceeds upon a general rule of 
law that the derivative authority expires with the 
original authority from which it proceeds. The power 
of constituting an agent is founded upon the right of 
the principal to do the business himself; and when that 
right ceases, the right of creating an appointment, or 
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continuing the appointment of an agent already made, 
for the same purpose, must cease also. In short, the 
derivative authority can not generally mount higher or 
exist longer than the original authority. 

Story on Agency, Sec. 481. 

As the power of constituting an agent is founded 
upon the right of the principal to do the act himself, 
it follows that when that right ceases, the right of 
creating an appointment or continuing an appoint¬ 
ment already made must cease. So where the princi¬ 
pal has parted with his right in the subject matter of 
the agency, before the attorney had in fact exercised 
the power, it will be a revocation in law of the power 
conferred. 

Gilbert vs. Holmes, 64 Ill., 548. 

“An agent is one who acts for or in place of another, 
denominated the principal, in virtue of power of au¬ 
thority conferred by the latter, to whom an account 
must be rendered.” 

“In the case of an ordinary agency for the sale or 
disposition of property, the title to the property, as wtell 
as to the proceeds, remains in the principal. Such an 
agency may be revoked at any time, in the discretion 
of the principal. It may also in like manner be termi¬ 
nated by renunciation of the agent, he being liable only 
for damages which may result to the principal. An 
agency may also be and is revoked by operation of 
law in certain cases, amongst which are the bankruptcy 
of the principal, the extinction of the subject matter 
of the agency, the loss of principal’s power over such 
subject matter, of the complete execution of the busi¬ 
ness for which the agency was created; also, where the 
changed condition becomes such as to produce an 
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incapacity in either party to proceed with the business 
of the agency. 

Rowe vs. Rand, 111 Ind., 206-210. 

Story on Agency, Secs. 38, 42, 474, 499. 

Greenleaf on Evidence (Volume 2) pages 56 and 57. 
Note: Story on Agency, Ch. XVIII states the law in 
regard to the dissolution or determination of agency in 
substance as follows: An agency may be dissolved, 
either by the revocation of the principal, or by the 
renunciation of the agent, or by operation of law, as 
where the event occurs, or the period expires, to which 
and by which it was originally limited; or where the 
state and condition of the principal or agent has changed; 
or where the principal or agent dies; or where the sub¬ 
ject matter of the agency has become extinct, or the 
principals power over it has ceased. 

The revocation takes effect as to the agent, when 
it is made known to him; as to third persons, when it is 
made known to them, and not before. 

An instance of the revocation of the authority of 
an agent, through the operation of law, by a change 
of condition or of state, producing incapacity in either 
party, when such authority is not coupled with an 
interest, is where an unmarried woman, as principal, 
gives authority to an agent, and afterward marries, 
the marriage revokes the authority. So where the 
principal becomes insane, the lunacy having been 
established by an inquisition, it would seem that the 
authority of the agent would or might be revoked or 
suspended, during the continuance of the insanity. 
The bankruptcy of the principal operates as a revoca- 
cation of the authority of the agent, touching any 
rights of property of which he is divested by the bank¬ 
ruptcy. Where the authority is coupled with an in¬ 
terest, as it need not be executed in the name of the 
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principal, but is valid if executed in the name of the 
agent, it is not revoked by the marriage, or insanity, or 
bankruptcy of the principal. 

An agency is terminated in many cases by operation 
of law regardless of the consent or intention of the 
parties, by changes affecting the subject matter of the 
agency, or the parties thereto. 

The agency may terminate by operation of law be¬ 
cause of a change in the subject matter, as where it is 
destroyed, or the principal loses control over it by 
reason of a legal attachment against it. 

31 Cyc., 1-309-1310. 

2 Cor. Jur., Sec. 177. 

Where an attorney in fact, having power from a 
creditor of the estate of a deceased person, afterwards 
is appointed the administrator of the estate, the opera¬ 
tion- of the power becomes suspended, if indeed the 
agency is not thereby entirely renounced, or terminated. 

In re Watkins, 121 Calif., 327. 

For the reasons herein set forth it is respectfully 
submitted that the court below erred in submitting the 
case to the jury, and that the judgment should be re¬ 
versed. 
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